
DISTRICT : SONITPUR.

IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT BISWANATH 

CHARIALI

Ref. :- Sessions Case No.226/11

Arising out of G.R. Case No.537/05

U/Ss-323/302 of the IPC. 

Present :- Sri S. Khound. 

Additional District & Sessions Judge, 

Biswanath Chariali. 

The State of Assam : :  :  : Prosecution 

              -   Vs    -

• Md. Abdul Hasen : :  :  : Accused person.   

Appearance :-

For the prosecution/State of Assam : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. J. Bordoloi, Advocate. 

Biswanath Chariali. 

Dates of depositions :- 11.5.12, 21.6.12, 17.1.13 & 1.3.13.

Date of argument :- 26.4.13.

Date of Judgment :- 18.5.13. 

J U D G M E N T 

• Accused Md. Abdul Hasen, S/O- Md. Abdul Gafur, resident of village –
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Katorati under Sootea Police Station in the district of Sonitpur, has been put to trial to 

answer the charge U/Ss-323/302 of the Indian Penal Code ( in short the 'IPC') 

2. The facts as disclosed in the First Information Report ( in short the 'FIR') 

was that :-

On 4.10.05 the informant Sri Rohit Rajbhar lodged an FIR with O/C, 

Sootea P.S. under Sonitpur district through In-charge of Silghat police out post alleging 

that on 3.10.05 at about 5 p.m. the informant along with Sr Jonok Mukhia, Sri Budhan 

Mukhia, Sri Mohan Mukhia went to 'Gahari-khowa chapari' for fishing in the river 

Brahmaputra being equipped with fishing net. Thereafter at about 8 p.m. when they were 

about to take their meal on the bank of the river at that time a group of about 10/12 

people suddenly came and assaulted the 

Contd................P/2
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informant and others with 'dao', 'lathi' etc. and killed Mohan Mukhia on the spot and 

Budhan Mukhia became untraced and the informant and Jonok Mukhia jumped into the 

river to save their lives and somehow reached the other bank of the river. 

3. On receipt of the FIR, police registered a case and investigation followed. 

On completion of investigation accused was charge-sheeted U/Ss-

147/148/149/302/201/379/323 of the IPC. 

4. On appearance of the accused before the court of the learned committal 

Magistrate, the learned Magistrate after furnishing copy of the case to the accused and 

after hearing submissions of learned Counsels and notifying public prosecutor committed 

the case to the court of Sessions. 
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5. On being receipt of the case by the learned Sessions Judge, Sonitpur, 

Tezpur, the case was registered and transferred the same for disposal to this court. 

6. On appearance of the accused before the court, my learned predecessor 

after hearing both sides and having found prima-facie materials against the accused Md. 

Abdul Hasen framed charge U/Ss-323/302 of the IPC and read over and explained to the 

accused, to which accused pleaded not guilty and claimed to be tried. 

7. The prosecution to bring home the charge examined as many as 9 (nine)  

witnesses whereas defence examined none. The statement of the accused has been 

recorded as per provision of Section-313 of the Criminal Procedure Code ( in short the 

'Code'). Defence plea was of total denial of the charge. 

POINTS FOR DETERMINATION

8.  Now, the points for determination are ;  

(i)  Whether the accused on 3.10.05 at about 8 p.m. at 

Gaharikhowa Chapari under Biswanath-Ghat river P.S. had assaulted the 

informant, thus voluntarily caused hurt on his person and thereby committed an 

offence punishable U/S-323 of the IPC ? 

(ii) Whether on the same day, time and place as aforesaid the accused 

had committed murder of Mohan Mukhia with an ntention of causing death and 

also knowing that the same would likely to cause death by inflicting bodily 

injury to him and thereby committed an offence punishable U/S-302 of the IPC  

? 
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DECISION AND REASONS THEREOF

9. PW-1 is the informant Ruhit Rajbhar who deposed that 

accused is not known to him. About 7 (seven) years back (from the date 

of deposition) when PW-1 went to 'Brahmaputra Chapori ' for fishing, then 

at about 7/8 p.m. at night a mob of about 15 people came to the place of 

occurrence and assaulted with sword causing cut injury on the left arm of 

PW-1. He further deposed that said assailants had killed Mohan Mukhia 

by cutting him with sword in presence of PW-1. Thereafter, PW-1 and 

Jonok Mukhia fled away and somehow saved their lives. Another person 

Budhan Mukhia who also accompanied PW-1 and others for fishing also 

killed by the assailants and his dead body could not be recovered. On the 

very next day of the occurrence dead-body of Mohan Mukhia was 

recovered from the place of occurrence and PW-1 was treated in the 

Jokhalabandha Hospital and PW-1 lodged FIR which is the Ext.1 where 

Ext.1(1) is the signature of PW-1. PW-1 further deposed that TIP was 

conducted in the court complex where he identified the accused. 

In cross-examination PW-1 deposed that on the day of 

occurrence it  was a dark night. He further deposed that on being 

medically treated for 2(two) days in the hospital he lodged ejahar and 

after 4 (four) days of the occurrence the Investigating Officer called PW-

1 and forced him to identify the accused to be the assailant of the 

occurrence as a result PW-1 identified the accused out of fear in TIP. He 

further deposed that the accused was not involved with the occurrence. 

10. PW-2 is Sri Baidya Nath Mukhia who deposed that informant PW-1 is his 

neighbour. About 5 (five) years back on the day of occurrence when son of PW-2 

deceased Mohan Mukhia along with Budhan Mukhia went to 'Brahmaputra-Chapori' for 

fishing at that time a group of about 15 (fifteen) people belonging to 'Mia' community 
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suddenly attacked PW-1 and sons of PW-2 causing death of PW-2's son Mohan Mukhia 

and Budhan Mukhia. On the very next morning at about 9 a.m. the dead-body of Mohan 

Mukhia was recovered from the place of occurrence and body of Budhan Mukhia could 

not be found and recovered. 

In cross-examination PW-2 deposed that since he did not see the 

occurrence as such does not know who killed his sons and also cannot say why accused 

was apprehended by police. 

Contd................P/4
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11. PW-3 is Ram Ch. Rajbhor who deposed that informant Jonok 

Mukhia and sons of PW-2 when went to the river Brahmaputra for fishing  

then some people killed sons of PW-2 namely Mohan Mukhia and Baidya 

Nath Mukhia and also assaulted PW-1 and Jonok Mukhia causing injury. 

PW-3 further deposed that he heard about the occurrence from informant 

(PW-1). Thereafter police performed inquest of the dead-body of Mohan 

Mukhia and took signature of PW-3 in the said report. Carbon copy of 

inquest report is seen in the court. PW-3 further deposed that on being 

asked, the informant Ruhit Rajbhar told PW-3 that he could not identify 

the assailants at the time of occurrence. 

12. PW-4 is Sri Barka Mukhia who deposed that he heard about 

the occurrence from PW-1. About 7 (seven) years back (from the date of 

deposition) when his brothers Mohan Mukhia and Budhon Mukhia along 

with PW-1 and Jonok Mukhia went to the river Brahmaputra for fishing 

then some people attacked them causing death of Mohan Mukhia and 

Budhan Mukhia and caused injury to informant (PW-1) and Jonok 
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Mukhia. PW-4 also deposed that he does not know the accused. 

• PW-5 is injured Jonak Mukhia who deposed that accused is not 

known to him. In the year,2005 on the day of occurrence when PW-5 

along with PW-1, Budhan Mukhia, Mohan Mukhia, Jonok Mukhia went 

for fishing in the river Brahmaputra and after fishing came to the bank of 

the river i .e. Gahorikhowa Chapori, then some people came there and 

assaulted them. PW-5 fled away from the place of occurrence and said 

assailants killed Budhan Mukhia. Thereafter, on the next morning 

villagers recovered dead-body of Mohan Mukhia from the place of 

occurrence. He further deposed that he could not identify the assailants.

14. PW-7 is Sri Bhaba Jyoti Rajkhowa who deposed that he heard about the 

occurrence that somebody killed somebody and he knows nothing more than that. PW-6 

also deposed that he put signature as witness in the inquest report. Cross-examination is 

declined. 

15. PW-7 Goutam Choudhury who deposed that in the year,2005 at the time of 

occurrence he saw a dead-body being carried to the village of PW-7 by the villagers. He 

knows nothing more than that. PW-7 also deposed that he does not know the accused. 

16. PW-8 is Sri Sote Mukhia who deposed that accused is not known to him. 

About 7(seven) years back one day PW-1 Ruhit Rajbhar, Budhan Mukhia, Jonok Mukhia, 

and Mohan Mukhia went to Brahmaputra river for fishing and at that time a quarrel took 
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place. Later on PW-1  Ruhit Rajbhar and PW-5 Jonok Mukhia somehow 
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escaped and reported the occurrence to PW-8. Thereafter PW-8 by taking 

boat came to the Brahmaputra Chapori and found dead-body of his elder 

brother Mohan Mukhia and body was brought to the police station. 

Younger brother of PW-8 Budhan Mukhia could not be traced out. Later on 

dead-body of Mohan Mukhia was taken for post-Mortem. 

In cross-examination PW-8 deposed that who committed 

murder of Mohan Mukhia and Budhan Mukhia, that he does not know. 

17. PW-9 Sri Laksman Mukhia who deposed that accused is not 

known to him. About seven years back one elder brother and one younger 

brother of PW-9 was murdered by somebody while they went for fishing in 

the river Brahmaputra. He further deposed that who committed the 

occurrence that he does not know. 

18. Above are the evidence led by the prosecution to prove its case against the 

accused person.

19. From the evidence of the informant/injured PW-1 Ruhit Rajbhar it is seen 

that he clearly deposed that at the time of occurrence group of a people being armed with 

'dao', 'lathi' etc. assaulted PW-1 causing cut injury over his left arm and killed Mohan 

Mukhia and Budhan Mukhia but accused could not be identified by PW-1. Though in 

examination-in-chief PW-1 deposed that during Test Identification Parade ( in short TIP) 

he identified the accused but in cross-examination PW-1 clearly stated that being forced 

by police he identified the accused during TIP and in fact accused was not present at the 

scene of occurrence and he is not involved with the occurrence. In my view the evidence 

regarding identification of the accused during TIP by PW-1 is found to be contradictory. 

PW-1 failed to identify the accused in the dock. 

In the case of Daya Singh Vs State of Hariyana, reported in AIR 2001 

SC 1188 : 2001 AIR SCW 936, Hon'ble Supreme Court held that the purpose of Test 

Identification is to have corroboration to the evidence of the eye witness in the form of 
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earlier identification and that the substantive evidence of a witness is the evidence in the 

court. 

In the instant case in hand PW-1 clearly deposed that accused was not 

involved with the occurrence. Similarly PW-5 Jonok Mukhia being another injured also 

could not identify the accused in the court and clearly deposed that he could not identify 

the mob who committed the occurrence. 

Contd................P/6

(6)

• PWs-2, 3, 4, 6, 7, 8 & 9 are

•  reported witnesses and none of them uttered a single word against the accused 

implicating with the alleged occurrence. Aforesaid PWs does not know who committed 

murder of Mohan Mukhia and Budhan Mukhia, and caused hurt to PW-1 Ruhit Rajbhar 

and PW-5 Jonak Mukhia. 

It is also seen that prosecution did not examine Investigating Officer and 

weapon of assault also could not be seized. 

21. From the discussion made hereinabove, the inevitable conclusion is that 

the prosecution has miserably failed to prove the offences punishable U/Ss-323/302 of the 

IPC or any other section of penal law for the time being in force. Hence, the accused is 

acquitted and set at liberty forthwith. 

22. Judgment prepared, pronounced and delivered in the open Court under my 

hand and seal of this Court on this the 18 t h  day of May,2013 at Biswanath 

Chariali.  

      ( Sri S. Khound.  )                   

                                                                           Addl. District & Sessions Judge, 

                                                         Biswanath Chariali. 
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     Dictated & Corrected by me 

    (  Sri S. Khound.   )                   

               Addl. District &  Sessions Judge

                           Biswanath Chariali. 

******** 
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